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writ petitioners within a period of three
months from the date of presentation of a
copy of this order. Some of the persons
who are already getting pensions would be
entitled to re-determination of their pension
in terms of the above direction. However,
no recovery would be made from them.

25. In view of the above, these
appeals are disposed of.
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(Delivered by Hon’ble Ashwani Kumar
Mishra, J.)

1. These appeals arise out of the
judgment and order of learned Single Judge
dated 13.8.2024, whereby two writ
petitions filed by the appellant are decided.
Learned Single Judge has dismissed both
the writ petitions and vacated the interim
order granted earlier.

2. The controversy leading to filing
of the present appeal lies in a limited
factual scenario. The appellant herein was
appointed as lecturer in Bharat Sewak
Samaj Inter College, Hathiyar, Varanasi
(hereinafter referred to as the ‘institution’).
He was appointed as officiating principal of
the institution on 30.3.2018. His signatures
were also attested by the District Inspector
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of Schools on 11.4.2018. A
requisition was sent by the Managing
Committee of the institution for substantive
appointment to be made on the post of
principal on 7.7.2018. Although the
requisition was sent for substantive
appointment but no advertisement was
issued. It is at this stage that the process
was initiated for transfer of the respondent
Nityanand Mishra, who as substantively
working as principal of Raj Kumar Higher
Secondary School, Kubernath, Kushinagar.
For such  purposes of  transfer
recommendation was made by the Joint
Director of Education on 30.12.2022. Two
subsequent orders have been passed in favour
of the contesting respondent by the
educational authorities later in point of time.
The first order is of 16.5.2023, whereby the
Additional Director of Education Secondary
disposed of the representation made by the
appellant objecting to the resolution made by
the  Joint  Director of  Education
recommending  transfer of  contesting
respondent in the present institution. The
Additional Director of Education by this
order affirm the previous recommendation of
30.12.2022. A subsequent order of transfer
dated 28.6.2024 is passed by the Additional
Director of Education whereby contesting
respondent has been transferred to the
institution in question. These two orders were
the subject matter of challenge before the
learned Single Judge.

3. In the first writ petition i.e. Writ-
A No0.5106 of 2023 the recommendation of
the Joint Director of Education dated
30.12.2022 was assailed. This writ petition
was entertained and a detailed interim order
was passed on 22.5.2023, which is
reproduced hereinafter:-

“Heard  Sri
Kushwaha, learned

Kailash  Singh
counsel for the
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petitioner, learned Standing Counsel for
the State respondents, Sri Ramesh Chandra
Dwivedi, learned Advocate for Committee
of Management and Sri Ashutosh Mani
Tripathi, learned counsel for respondent
no. 6.

The controversy in the present
case has arisen on account of
recommendation being made in favour of
6th respondent to be transferred as a
Principal of the Institution where the
petitioner is  currently working as
officiating Principal.

The submission advanced by
learned counsel for the petitioner on the
earlier date was that since he was working
in the Institution as officiating Principal
from 2018 and the post has been
requisitioned to the Board for making
direct selection, he will lose the opportunity
to participate as a senior most teacher of
the Institution for considering  his
candidature for selection in the event post
gets occupied by a regular Principal, may
be by way of transfer. He had argued that
the District Inspector of Schools had no
occasion to cancel the requisition already
forwarded to the Board in the light of Full
Bench judgment of this Court in the case of
Haripal Singh v. State of UP. & 10 Ors,
2016 ADJ 622.

Taking notice of the aforesaid
facts, this Court had directed Additional
Director of Education to pass final order in
pending matter before him, vide order
dated 19.04.2023. Now the order has been
passed on 16.05.2023 which has been
brought on record by way of short counter
affidavit filed on his behalf. In the order
which has been passed on 16.05.2023 by
the District Inspector of Schools, the
ground taken is that on 11.01.2023 the
Secretary, U.P. Secondary Education
Services Selection Board, Prayagraj had
issued directives to all the District
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Inspector of Schools of the State that "since
in the matter of selection and appointment
time was being taken therefore, the proper
verification will be done of the requisition
sent online in between the period from
11.01.2023 to 16.01.2023 on eight points in
which one of the point was as to whether
the requisition was sent from any
Institution or not and as to whether if
requisition — sent  suffers from  any
irregularity and as to whether the post in
respect of which requisition has been sent
and transfer is being claimed upon has
already been filled up or not," the District
Inspector of Schools on 16.01.2023
rejected the requisition of the post of
Principal sent from the Institution on
account of the fact that a transfer was
being considered.

Prima facie in my considered
view such a rejection of already
requisitioned post by District Inspector of
Schools was not called for at all, nor the
import of directives issued by the Secretary,
U.P. Secondary Education Services
Selection Board, Prayagraj can be so
construed as to empower the District
Inspector of Schools to cancel the
requisition. All that was required to be
done by the District Inspector of Schools to
verify as to whether any such requisition
had been sent personally or not. Further, [
find that no irregularity has been cited in
rejecting the requisition for the post of
Principal in the petitioner's Institution. It
transpires further that the application of
6th respondent was moved offline only in
the month of November 2022 when the post
in question had already been requisitioned
and there was no order cancelling the same
except omne order passed by District
Inspector of Schools dated 23.04.2022 that
the post since was already requisitioned,
the second time requisition was not
maintainable.

Matter requires consideration.

All the respondents are granted
four weeks' time to file counter affidavit.
Rejoinder affidavit, if any, may be filed
within two weeks thereaffter.

List on 28.07.2023.

In the meanwhile until further orders
of this Court, it is hereby provided that the
post of Principal of the Institution where
the petitioner is working as officiating
Principal shall not be filled up by any
transfer except by mode of regular
selection by the Board.

In the meantime, petitioner may
also file necessary amendment application
to challenge the order passed by the
Additional Director of FEducation on
16.05.2023.”

4. In terms of the liberty granted
writ petition n0.5106 of 2023 has been
amended so as to challenge the order dated
16.5.2023 and also challenge the
recommendation/order dated 16.1.2023,
whereby the requisition sent on 7.7.2018 by
the Committee of Management itself has
been cancelled by the educational
authorities. The writ petition n0.5106 of
2023 was pending, wherein interim order
was continuing when the subsequent order
of 28.6.2024 has been passed as a result of
which the contesting respondent has been
transferred to the institution concerned.
This order is the subject matter of challenge
in Writ-A No.10109 of 2024. Both the writ
petitions have been dismissed.

5. Thus aggrieved the appellant is
before this Court challenging the judgment
of the learned Single Judge.

6. Sri Ashok Khare, learned Senior
counsel, assisted by Sri K.S. Kushwaha,
learned counsel for the appellant submits as
under:-
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(i) Once the requisition for
substantive appointment to be made on the
post of principal has been sent on 7.7.2018
the resolution of transfer by the Joint
Director of Education dated 30.12.2022
was impermissible in view of the Full
Bench judgment of this Court in the case of
Prashant Kumar Katiyar Vs. State of U.P.
and Others 2013 (1) ADJ 523 which has
been followed by a Division Bench in the
case of Hari Pal Singh vs. State of U.P.
(2016) 6 All LJ 203.

(i) The report/order dated
16.1.2023 is bad in law, inasmuch as the
requisition has been set at naught on the
ground that a recommendation for transfer
is made. Submission is that when the
transfer itself was impermissible such
recommendation for transfer could not have
formed the basis for cancellation of the
requisition.

(iii)) The process of transfer was
initiated in terms of the regulations 55 to 58
of the regulations framed under Chapter III
of the U.P. Intermediate Education Act,
1921 (hereinafter referred to as the ‘Act of
1921°). The process of recruitment was
initiated under the provisions of U.P.
Secondary Education (Service Selection
Boards) Act, 1982 (hereinafter referred to
as the ‘Act of 1982’) as well as rules framed
thereunder. Though the Act of 1982 stood
repealed and substituted by the U.P.
Education Service Selection Commission
Act, 2023 (hereinafter referred to as the ‘Act
of 2023’) yet, the actions taken under the
previous enactments of 1982 would clearly
be saved by virtue of Section 31(2) of the
Act. It is also urged that the rules framed
under the Act of 2023, particularly rule 28
would not confer any right upon the Director
to recommend transfer against a post already
requisitioned under the Act of 1982. It is,
therefore, submitted that the orders impugned
are bad in law.

7. Sri RK. Ojha, learned Senior
counsel for the respondent, on the other hand,
submits that the requisition although could
not have cancelled on 16.1.2023 yet, such
requisition lost its effect with the introduction
of the Act of 2023. Provisions of the Act of
2023 have been highlighted before the Court
in order to contend that a distinct process of
direct recruitment is countenanced under the
Act of 2023 and, therefore, by necessary
implication the process of recruitment
initiated under the Act of 1982 would lose its
efficacy. This, learned counsel submits, is
particularly with reference to the requisition
sent under rule 11 of the rules framed under
the Act of 1982. Sri Ojha places heavy
reliance upon rule 28(5) of the rules framed
under the Act of 2023 to contend that the
power is recognized under the new enactment
with the Director to pass appropriate orders
of transfer and since such power has been
exercised while issuing the subsequent order
0f 28.6.2024, as such the previous requisition
sent under the Act of 1982 cannot be relied
upon to question the order of 28.6.2024. He
also supports the reasoning assigned by
learned Single Judge to come to such
conclusion. It is also urged that since the
requisition was sent in 2018 and the year of
recruitment has since changed, therefore, the
previous requisition has otherwise lost its
relevance.

8. Learned State counsel submits
that the Act of 2023 clearly protects the
action taken under the previous Act of 1982
and, therefore, the fact that subsequent Act
has intervened by repealing the Act of
1982, the consequences flowing in terms of
Section 6 of the U.P. General Clauses Act,
1904 cannot be obliterated.

9. We have heard learned counsel
for the parties and have carefully perused
the materials placed on record.
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10. At the very threshold we may
note that the substantive vacancy in the
institution has arisen on 1.4.2018. This
vacancy was substantive in nature and was
required to be filled by direct recruitment.
The process of recruitment was initiated by
the Committee of Management by sending
requisition on 7.7.2018. At this juncture it
would be worthwhile to refer to the scheme
of direct recruitment under the Act of 1982
as well as the rules framed thereunder.
Section 10 of the Act of 1982 provided the
procedure by which direct recruitment was
to be made in an institution. The
Management was required to determine the
vacancy existing or likely to fall vacant
during the year of recruitment and notify
the vacancy to the board in such manner
and to such officer or authority, as may be
prescribed. In cases other than the Head of
the institution the Management was also
required to specify the vacancies with
reference to the social category to which it
belong. The procedure for selection by
direct recruitment was to be prescribed by
virtue of sub-section 2 of section 10.
Pursuant to the Act of 1982 the rules have
been framed for securing the objective of
the Act of 1982. The determination and
notification of vacancy is an aspect which
was to be dealt with by rule 11. Rule 11(1)
provided that for the purposes of direct
recruitment to the post of teacher the
Management was to determine the number
of vacancies in accordance with sub-section
1 of section 10 and notify the vacancies
through the Inspector to the board in the
manner provided under rule 11. Specific
manner in which the vacancies had to be
notified has been specified under the rules.
Sub-rule 3 and 4 of rule 11 are also relevant
and are reproduced hereinafter:-

“(3). If, after the vacancies have
been notified under sub-rule (2), any

vacancy in the post of a teacher occurs, the
Management shall, within fifteen days of its
occurrence, notify to the Inspector in
accordance with the said sub-rule and the
Inspector shall within ten days of its receipt
by him send it to the Board.

(4). Where, for any year of
recruitment, the Management does not
notify the vacancies by the date specified in
sub-rule (2) or fails to notify them in
accordance with the said sub-rule, the
Inspector shall on the basis of the record of
his office, determine the vacancies in such
institution in accordance with sub-section
(1) of Section 10 and notify them to the
Board in the manner and by the date
referred to in the said sub-rule. They
vacancies to the Board under this sub-role
shall be deemed to be notified by the
Management of such institution.”

11. The Act of 1982 primarily was
introduced for the purposes of making
appointment in the recognized institutions.
The conditions of service of teachers etc
were otherwise left to be regulated by the
provisions of the Act of 1921, whereunder
the institution itself was recognized.
Section 32 of the Act of 1982 clearly
provided that the provisions of the Act of
1982 shall prevail in respect of any
inconsistency with the provisions of the
Act of 1921.

12. It is well recognized that
transfer is an exigency of service. To what
extend and in what manner the teacher of
one institution could be transferred to
another institution is an exigency dealt with
by regulation 55 to 58 of the regulations
framed under Chapter III of the Act of
1921. These regulations have been
amended from time to time. Last such
amendment has been made on 7.7.2023.
The scheme of transfer enforced vide
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notification dated 7.7.2023, contained in
regulation 55 to 58, would be relevant and
are reproduced hereinafter:-

"55-(1) srcvgeEE  Gegre @ fe
IIHHIT GEETT I qreafuss foeneral § e 3reamep
& AT TR & JIISH & o8 Jaeera= faemm
el ! GEar 3R GTT & 99 F 9% @ = 95 H

Ryfd #, IW a7 AlF @91 (FFra S, g
St 3R 3 fiwe I & forw smeror) S7férfaem,
1994 % 3igaR gl S, gl SHSaE R
¥ fise 9 & el & fog sRfara 1 < areft
Rfcert #1 @@ ot s@enia 0 HR R # gam
e W TS fg ST =g e faener fiters &
3TCTSE A

(2) foen faeme e wd R &1
GeIT9 AN SR GET § Gfidha BT &I & IR T
93 R I % A I 3Gd §T STRIF & I A=
Rt 1 o1 JaTeTEe W SIS FIETI Vida=4 78 8
1o e & Tream @ et et & s7=ata st gl
F1 IF JTG15E T TAIE &1 BT ST Gl

(3) ot 31y wesw gegr & f=r faet
G T HIE TR 7R, forgan Tl qrg TS
ST H FERAG HALATE @l 8, S el g
G H TYHI-RYT A6 8, daarse W afdha ffw & gfa
U vl & e TS TEeT HT, T T TST
TR GRT GHI-TH T 379 377a%1 §RIT Fia faam S

Y a8 8 6 08 weardish SR
foAge fagrem) #1 F3 HeATTFE = TG A
TR 8] STEa & FHM, Toheg TREIRE TR
) Rerfa o 3771 599G H TUHI-GR0T ST T T

(4) 3% AT 3TaEH-97 Fl e 373
ST & WAt B TET e 1 a1 FeT Je & et
7 Ya=ere 1 Teqd F

56-578l 3rraeT v GEAT % e Bl TEGd

fo1 T @, 98T 9% I8 WIEVIRI H9H wegld % @Y
fAuffta omafy & oraifld SacTsT ImEIRa #4T qoT
HTATE T TA FI SSH] GEAT JaF H TG
Eza]

57-(1) Geem &1 Yo=ere qret l Jeea
& HHY W@ AN Jads f=mig-a 39+t St o
G- IR} M)

(2) sa=g @fufd & A9 /AHT-99 T8
& W Ya-ereh TG U ) ATATS FTFINT FOM T
GHeY-U3/ 39T JHTIT-TF 1 3TAIS P

(3) wfaa-a 78 & f* fodt 9farw a7 o
FIRA YaTh], HeIF A% T Gl YEall Sgam 7
Y9F-99% FRRA Fo 961 & qre 20 Fiawa g st
AT & T T TR0 o FTFING el 16 51
Tl T Je % et 3 20 gfavia # oaedr gt
72 g

(4) So=e% I STHAE STET T FHl
BIEHT, a-eia= % Goheq FI Ffa fordd gerera—
geHld 3 & T B, war-giawl, arEes @ s
NG STt 3Tdeh T AT 3T957-97 § 3fird fhar
T 8, F1 -t gfaat 7 gret-a foret & o faEre
FRiere i gISawrdt Sorml

58-Fere fafizm 57 & arefi7 9mw 37r6e
T A 3G JFIeH F 177 W@ T SR F g BRI aun
HEeF G AT Weqd HEed TA H o Sfecarad

GEIST 1 G/ A §Y deEIse W HAAATT
Gral-gaq G R e F STEIRG O a1 SaeT
v %1 31 Sfaal GHET HAHH] died G- Ggw R
fAawr %1 Ifva Fam "

13. The regulation 58 as it stood
prior to its amendment on 7.7.2023 and was
applicable on the date of passing of the
resolution by the Joint Director of
Education on 30.12.2022 is also reproduced
hereinafter:-

“58-fFier fafimm 57 & 3efld ymw
T UA & 3@ YA @ ot @ T TR F o
R N 38 el a8 G758 TITHT=RoT =7eT 74T g
Sa! SfferTiiar & Hid Rya 81, T8 98 Gy § ug
g TF STfeRmTfa 7 8§ #1 gt F @ vgrd [effa a9
G152 T S TS HISH G 1Ha¥1 i FTEING HET
o1 gr< @t oft Semm
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14. The applicable provisions of the
Act of 1982 as well as the provisions
relating to transfer of teacher from one
institution to another came wup for
consideration before a Full Bench of this
Court in Prashant Kumar Katiyar (supra).
To what extent transfer would be
permissible after the requisition has been
sent for filling up of the post fell for
determination before the Full Bench. The
Full Bench after noticing the scheme of the
Act held as under in para 38 to 41 of the
judgment:-

“38. In our opinion if the
management has determined the vacancy
or the District Inspector of Schools has
done it as per Rule 11(4) then in that event
the alteration of such determination and
intimation is controlled only to the extent
as provided by sub-rule (3) of Rule 11
which authorises the management and the
Inspector to notify any fresh vacancy that
may have occurred after such notification.
The management or the District Inspector
of Schools therefore has not been em-
powered under the rules to reverse the
determination and it can only add to it
subject to the contingency as contemplated
under sub-rule (3) of Rule 11. This however
does not take away the power to correct
any arithmetical or calculative errors that
may have crept into such de-termination.

39. To our mind, the function of
the management and the District Inspector
of Schools, therefore, has to follow this
procedure and it is trite law that if a statute
requires a thing to be done in a particular
manner then it should be done in that
manner alone and not otherwise. The
procedure under the Act and Rules is
mandatory and it has to be done in that
manner alone. Reference be had to Para 20
and 23 of the division bench judgment in
the case of Km. Poonam v. State of U.P.,

2008(1) at ADJ 273 (DB) and to Para 24 of
the decision in the case of U.P. Secondary
Education Service Selection Board v. State
of U.P., 2011 (3) ADJ 340. The rules have
been framed consciously by making a
provision of limited alteration in the
determination by adding to the vacancies
on account of any fresh occurrence during
the year of recruitment itself. Thus
impliedly no power has been conferred for
altering the vacancies already determined
and intimated to the Board for the purpose
of notification under the Act and Rules. The
requisition to fill up the vacancies after
having sent to the Board therefore becomes
unalterable as the Board proceeds with the
advertisement under Rule 12 by publishing
the vacancy in accordance with reservation
rules _and in_accordance with the subject-
wise and group-wise vacancies against
which appointments are to be made inviting
applications from candidates giving their
preference of the institution which choice
has to be indicated by the candidate. At this
stage, to upset the procedure after
advertisement by _giving _any _ further
leverage would be to disturb the entire
process _of selection and if such a
concession is given, the management can
indulge _into _motivated _manipulations
which are not uncommon and give rise to
uncalled for controversies ending up in
litigation.

40. We would also like to put a
note of caution for the District Inspector of
Schools while performing his duty of
verification of the determination of
vacancies. There can be cases where the
management  deliberately  modifies a
requirement in the name of extending
benefit to some candidate/teacher who may
be desirous of seeking promotion but
otherwise not eligible within the year of
recruitment. The management can withhold
such information and it is at this stage that
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the District Inspector of Schools has to
exercise his powers under sub-rule (4). The
management at times may not cooperate
with the District Inspector of Schools and
therefore the District Inspector of Schools
has to determine the vacancy as per the
records available in his office and inform
the Board. The responsibility therefore
rests on the District Inspector of Schools to
undertake this exercise by putting the
management to clear notice during the year
of recruitment itself. The District Inspector
of Schools on coming to know of any
additional vacancy if any that arises or the
management  having  withheld  such
information is obliged to take action forth
with and disallow the management from
taking any undue advantage in such
situations. The vacancy that has occurred
during the year of recruitment has to be
mandatorily informed as noted herein-
above as no selection can be held except
through the Board.

41. Once it is held that the power
the management and the District Inspector
of Schools after determination, and
intimation to the Board, to re-introduce any
alteration _is _taken away then the
management cannot be given the authority
to adopt any other mode of recruitment.”

15. The judgment in Prashant
Kumar Katiyar (supra) was later interpreted
by some of the learned Single Judges to
apply till such time as the advertisement is
not issued. Learned Single Judges took the
view that the embargo in making of transfer
in terms of the Full Bench judgment would
be attracted once the process of selection
has commenced with issuance of
advertisement. This view was reversed by a
Division Bench of Lucknow Bench in Hari
Pal Singh (supra). Relevant passage from
the judgment of Hari Pal Singh (supra) in
para 15 and 16 are reproduced hereinafter:-
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“15. On a consideration of the
ratio of the Full Bench in the case of
Prashant Kumar Katiyar (2013 (3) ALJ
658) (supra), what we find is that the
learned single Judge in the impugned
decision has extracted paragraphs 36, 37
and 38 of the said judgment and thereafter,
it crosses over to paragraph - 43 of the
Jjudgment and has then reconciled it with
the judgments in the cases of Asha Singh v.
State of U.P. and others [2007 (3)
UPLBEC 2497] and Smt. Amita Sinha v.
State of U.P. and others [2008 (4) ESC
2799] - (2009 (1) ALJ 611) to conclude
that the appointment through transfer
would be legally permissible up to the stage
of advertisement only.

16. We are unable to uphold the
said view of the learned single Judge,
inasmuch as it appears that the learned
single Judge has con-cluded that the
process of direct recruitment starts with the
issuance of advertisement and in such a
situation, prior to that, the process of
appointment by way of transfer would be
permissible. The ratio of the Full Bench in
the case of Prashant Kumar Katiyar (2013
(3) ALJ 658) (supra) in paragraphs 38, 39,
40 and 41 - has clearly concluded that the
power of the Management or the District
Inspector of Schools or even the authority
which is to give effect to any transfer
cannot proceed to adopt any other mode of
recruitment after the steps taken for
determination and notification as per Rule
11 of the 1998 Rules. It has also been held
that  the alteration of any such
determination is not permissible and
cannot be reversed. This has been
reiterated in paragraph - 39 of the
decision. Not only this in paragraph - 40,
the Full Bench also obliges the Committee
and the District Inspector of Schools to
fulfill their obligations as per Rule 11 for
determination and intimation of vacancies.
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The ratio therefore of the Full Bench read
with the aforesaid Rules is clearly to the
effect that the authorities, who are obliged
to fill up the vacancies occurring in the
year of recruitment, have to mandatorily
perform their function of determining and
notifying the vacancy. The failure by the
Management or the District Inspector of
Schools to act as per Rule 11 of the 1998 -
Rules would therefore not generate a right
in favour of any person to seek transfer or
even in the Committee of Management to
defeat the very purpose of Rule 11 of
determining or intimating the vacancies to
the Selection Board for direct recruitment.
The Committee of Management no doubt
has the right to select the mode of
recruitment when it has to be filled up
directly in the event it has an option from a
candidate seeking transfer. However, this
conscious decision of the Committee of
Management to adopt a particular mode
has to be taken within the time frame as
provided under Rule 11 of the 1998 Rules.
If the Committee of Management is allowed
to violate the time schedule, then it would
be allowing the Committee of Management
to have a free play to choose to determine
its mode of recruitment at any time which is
not the purpose of the Rules. For that
matter, under sub-rule (4) of Rule 11, the
District Inspector of Schools is also obliged
to take a decision as per the specifications
of the time schedule provided in Rule 11
itself for the Committee as well as for the
District  Inspector of Schools.  This
compliance has to be adhered to keeping in
view the year of recruitment and also the
eligibility of the candidate including his
qualification as on the first day of the year
of recruitment which would be the Ist of
July of the year in question. However, any
failure on their part would not extend the
right of the Management to any stage
beyond that for adopting the mode of

appointment by way of transfer. It is this
aspect which has been insisted upon by the
Full Bench in the paragraphs referred to
here-in-above and which has not been
noticed by the learned single Judge in the
impugned judgment. Consequently, we are
of the opinion that the learned singe Judge
has not correctly appreciated the ratio of
the Full Bench and has therefore arrived at
an incorrect conclusion that the option is
open up to the stage of advertisement for
making appointment by way of transfer.
The impugned judgment therefore cannot
be sustained to that extent.”

16. In view of the position in law
having been settled by the Full Bench of
this Court in Prashant Kumar Katiyar
(supra) as clarified in Hari Pal Singh
(supra) it became abundantly clear that
once the requisition for direct recruitment
was sent to the Inspector, by the
Management, in terms of rules 11 of the
rules framed under the Act of 1982 the
transfer of a teacher against such vacancy
was impermissible.

17. The regulation 58 as it stood
prior to its amendment on 7.7.2023 also
provided in clear terms that an application
for transfer could be entertained only if the
requisition had not been sent. There was
thus no scope for any confusion on this
aspect of the matter.

18. In light of the discussions
aforesaid, we find that the requisition since
was already sent for direct appointment to
be made against the post of principal in the
institution on 7.7.2018 it was not open for
the Joint Director of Education to have
made any recommendation for transfer of
the contesting respondent to the institution
concerned. What is further surprising is that
the authorities misconstrued the statutory
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scheme and erroneously came to the
conclusion that just because
recommendation for transfer had been
made, therefore, the requisition for direct
appointment itself had become invalid.
This erroneous interpretation is clearly
reflected from the order passed by the
educational authorities on 16.1.2023, which
is quoted hereinafter:-

“3rga fearfa

Final rejected by DIOS

Reason- ferrfsra geem &1 98 TR0
@ ST ST ST I §RT CHIRO &driad g 5 &
RO

Rejection Date 16.1.2023”

19. In view of our discussions held
above, we have no difficulty in holding that
the recommendation made by the Joint
Director of Education in favour of the
contesting respondent on 30.12.2022 as
well as the decision of the authorities taken
on 16.1.2023 holding the requisition sent
on 7.7.2018 for direct recruitment to have
become invalid are unsustainable. Contrary
view taken by the learned Single Judge is
clearly based on misconstruction of the
statutory scheme and, therefore, cannot be
approved of.

20. The position, however, has
undergone a change with the repeal of the
Act of 1982 as well as introduction of the
new Act of 2023. We are, therefore,
required to consider as to what would be
the effect of the requisition sent earlier
under the previous regime as well as the
action of the authorities in transferring the
contesting respondent to the institution
concerned.

21. So far as the Act of 2023 is
concerned, it makes no reference to
transfer. The Act of 2023 is also an act
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providing for appointments to be made in a
variety of institutions including secondary
education. This Act of 2023 is applicable in
the facts of the present case. Section 10 of
the Act of 2023 provides for determination
of wvacancies, requisition and selection
procedure. Section 10 of the Act of 2023 is
reproduced hereinafter:-

“10. Determination of Vacancies,
Requisition, and Selection Procedure

(1) For the purpose of making an
appointment of a teacher or instructor by
direct  recruitment, the  Appointing
Authority or Management or Authorized
Officer shall determine the number of
vacancies existing or likely to fall vacant
during the year of recruitment and, in the
case of a post other than the post of head of
the institution, also determine the number
of vacancies to be reserved for the
candidates belonging to the Scheduled
Castes, the Scheduled Tribes and Other
Backward Classes of citizens in accordance
with the Uttar Pradesh Public Services
(Reservation  for  Scheduled  Castes,
Scheduled Tribes and Other Backward
Classes) Act, 1994 (U.P. Act no. 4 of 1994),
and persons belonging to economically
weaker sections in accordance with the
Uttar Pradesh Public Services (Reservation
for Economically Weaker Sections) Act,
2020 (U.P. Act no. 10 of 2020) and other
directions issued by the Government from
time to time, and notify the vacancies to the
Commission in such manner and through
such officer or authority as may be
prescribed. The Commission shall decide
the eligibility and accordingly advertise the
vacancies received in the manner as may
be prescribed.

(2) The procedure of selection of
candidates for direct recruitment to the
posts of teachers or instructors shall be
such as may be prescribed.
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(3) Regarding appointment in
religious and  linguistic minority
educational institutions for maintaining
quality of education, process of selection
shall be completed by compulsorily inviting
educationist of that particular religion and
language (having knowledge of theology
and culture) as experts.”

22. There are other two provisions
under the Act of 2023 which requires
consideration in the facts of the present
case. The first is Section 30 of the Act of
2023 which provides for overriding effect
of the Act of 2023 over the provisions of
the Act of 1921. This provision in terms is
similar to the provisions contained under
Section 32 of the previous of the Act of
1982. Section 31 provides for repeal and
savings. Sub-section 1 of Section 31
provides for repeal of the Act of 1982 apart
from certain other enactments with which
we are not currently concerned. Sub-
section 2 and 3 of Section 31 are relevant
and are reproduced hereinafter:-

“2) Notwithstanding  such
repeal, anything done or any action taken
under the Acts referred to in sub-section (1)
shall be deemed to have been done or taken
under this Act, as if the provisions of this
Act were in force at all material times.

(3) Save as otherwise provided in
this Act, the repeal of the Acts referred to
in sub-section (1) shall not have an adverse
effect on the general application of section
6 of the Uttar Pradesh General Clauses
Act, 1904 (U.P. Act no. 1 of 1904) in
relation to the enforcement of provisions.”

23. Before adverting to the
implications flowing from the above
provisions we would like to refer to one
provision from the rules of 2023, framed
under the Act of 2023. Rule 28 of the rules of

2023 falls in Chapter V which deals with
procedure of recruitment. Rule 28
contemplates determination and notification
of wvacancies. Though we are primarily
concerned with sub-rule 5 of rule 28 but as
other provisions of such rule may also have
relevance, therefore, we deem it appropriate
to reproduce rule 28 in its entirety:-

“28. fifvrat 1 v SR sfmlaa

(1) fafer wifterrt steram Sererd a7
wiftra sifeert, ©eft welf & weem & sifufiem i am
10 #it 37emrr (1) % gem fftwt i e &1 sFaaro
wan ot fifw i, genfeufy, v (s==r fowm) =
fcemen (vmeatues fRre) a1 Frewes (Af ) an fdwes
(wf¥regor U RIS AT AR, 3Tee STTa e
o WIS W ST i Fet & T A & sAfegiea e

(2) wfieft +7eff gRT R W TR Tk A0 F v
& fore off & o & sfeew feien 1 Sanfaftr & shmor &R
et weifea fiftrr @t sftefed sa ge fafe mftest
AT Ve SR TR SARRRRT gRT T s feeror
wff % o 15 e o st (1) % srh wihed
SR T ST STRITT 3T e STRRRT ST Efer
STERGT & T S o I Scieh 20T} o wat o fiferii o
R T ToRIER T TRt St fifwt 1 wefeRd foreror
M 38 TR TR foram o wmfera fommor wiftera axfermmt
ZRT T el o o 31 S o STRINT B I STRATH

g T8 T afe ST EER e & S
o UET AT T € d 9 foifaa et R TRt fommw
oeff 3 o o wefy § v ot fefeat sitmfea R S %
forw 1 71 femieh Fera ot w21

(3) af, su-frm (2) % weh RfwE &
ARl o S % 92T AT U FAJE F
ot 7w g il et @, ar frafe wfteer steran
e ST WU SR 6 89 % UEE f %
iR 3 3T % STTER MRk TRt i sTfegaa
T ST Wk SRR 30 W T o a9 fo o ofiat
STTART T S )

(4) <&, wdf & Tt av & fog ffe
TR STET Jewerds STeET Wfdehd SIReRRY, 39 frem
(2) # fffée fmtw o Tt gl 7@ &
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I IUMEH & AR 3¢ Al F § 3w Tl 8
qr wTfersha ATRRY 210 FRITe o AR & IR T
At i amr 10 i swam (1) % sr@m T wen
§ fiferat o1 sraenia wom 3t 3% sufEm § Ffée df
§ 37X femie aeF SN T STferfEd
- I % STl SR

srfergfera ot ¢ et fefrart weem % frgfe st stera
T ST WTierpd At g sifegfea o el
Tt S

(5) wferafera feferal & el &1 el AT
T A W S, W e R fawiy ofRufed § afe
Tohel TYMHT-ARUT SATE9ah &1 dF JT |9 SiTe, S gfshar
T SR F g H AR THT SAGIH S I Th
T o Foeaey ik 78 v g sifergfaa o
¥ wftuford AT SR SR Tg T off S == wher g
STreRTed Wil = WfshaT e & e foReft off qum
¥ Ushel T A foRa S’

24. Learned Single Judge has taken
note of sub-rule 5 of rule 28 to come to the
conclusion that transfer in special
circumstances is permissible and once the
Director has passed an order transferring
the contesting respondent to the institution
concerned it cannot be invalidated on
account of the previous requisition sent by
the Managing Committee under the 1982
regime.

25. We may note that the issue
raised by the petitioner in laying challenge
to the decision of 16.1.2023 declaring
requisition to have become invalid has not
been adverted to by the learned Single
Judge. There is neither any consideration
nor any finding of the Court in this regard.
We have already held that the decision of
the educational authorities holding the
requisition to have become invalid was
impermissible and contrary to the statutory
schemes. We are, therefore, required to
examine the consequences flowing from
such determination in the facts of the
present case. The requisition made under

the Act of 1982 is treated to be subsisting
and the issue is as to whether the making of
transfer on the post in question was
permissible?

26. Section 31(2) of the Act of
2023 clearly provides that notwithstanding
repeal of the Act of 1982 anything done or
any action taken under the Act of 1982
shall be deem to have been done or taken
under the Act of 2023 treating it enforced
at all material times. This provision has a
vital significance in the facts of the present
case.

27. The basic purpose and object of
the Act of 1982 as also the Act of 2023 is
to make fair and transparent substantive
appointment in the educational institutions.
The basic change made in the two
enactments is with regard to the
methodology to be followed in making of
selection. As against the board in the
previous act it is now the commission
which is entrusted with the responsibility of
making appointments.

28. So far as the transfer of a
teacher from one institution to another is
concerned this exigency is neither
specifically dealt with under the Act of
1982 nor is dealt with under the Act of
2023. The exercise of power of transfer has
been analysed by the Full Bench in
Prashant Kumar Katiyar in the context of
the Act of 1982 to ensure that the process
of regular recruitment is not encumbered.
Since the commencement of the
appointment process under the Act of 1982
as also under the Act of 2023 is the making
of requisition for appointment, and the the
Full Bench in the context of 1982 Act
conclude that once such requisition is sent
by Management the power to fill up the
post by way of transfer would not be
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permissible. The underlying object only
was that the recruitment required to be
made under the Act of 1982 is not
interfered with on account of transfer made
by the Management. This exigency
continues to hold good even in the changed
statutory scheme under the Act of 2023.
The aspect of determination and
notification of vacancies is dealt with in
rule 28 of the 2023 rules. The appointing
authority or the management is to
determine the number of vacancies in
accordance with sub-section 1 of section 10
of the Act; notify the vacancies through the
Director or other authorities, as the case
may be, to the Commission in the manner
prescribed. Sub-rule 2 of rule 28 is similar
to rule 11(3) as per which the vacancies
that are likely to arise are to be ascertained
and the authorized officer, after verification
of records from office, is to prepare a
consolidated list of vacancies subject-wise
and category-wise etc. Sub-rule 3 of rule 28
is pari materia to rule 11(3). Rule 28(4) is
also similar in letter and spirit to rule 11(4)
of the rules framed under the Act of 1982.

29. Sub-rule 5 of rule 28 is
somewhat distinct, inasmuch as it deals
with a different exigency. This sub-rule
provides that the posts of notified vacancies
shall not be filled by single transfer. Its
proviso is in the nature of exception which
specifies that in special circumstances, if a
single transfer is necessary, then it will be
brought to the notice of the Commission as
soon as possible, and the vacant post as a
result of single transfer will be considered
included in the posts notified by the
Director, and this vacancy will also be
covered by same selection process. The last
line of the proviso contemplates that after
the commencement of the selection process
no single transfer will be done under any
circumstance. The last sentence in sub-rule

5 only exemplifies that first sentence of
sub-rule 5 that a single post would not be
filled by transfer.

30. Sub-rule 5 of rule 28 has been
relied upon by the learned Single Judge to
hold that transfer in certain circumstances
would be permissible by the Director.

31. Sri Ojha, appearing for the
transferred Principal also submits that the
transfer would be permissible in the
changed scenario till the commencement of
selection process. The submission of Sri
Ojha is also that the selection process
ordinarily commences with the issuance of
advertisement and since such exigency has
not arisen, therefore, the exercise of power
by the Director would be valid and does not
require any interference.

32. We are not inclined to accept such
submission, inasmuch as rule 28(5) is not
intended to regulate the exigency of transfer of
a teacher. Rather, it only provides for the
procedure to be followed where such transfer
is effected. We are inclined to take such view,
inasmuch as rule 28 regulates determination
and notification of vacancies and specifies as
to in what manner the vacancies are to be
determined and notified to the commission.
Sub-rule 5 is a part of rule 28 which again is
referable to section 10 of the Act of 2023. Sub-
rule 5 provides that posts of notified vacancies
shall not be filled by a single transfer. Once we
hold that notification of vacancy under the Act
of 1982 will continue by virtue of Section
31(2) of the Act of 2023 the transfer on such
notified vacancy would be impermissible. This
provision has to be read with the proviso
according to which in special circumstances
where a single transfer is necessary, then the
resultant vacancy would be brought to the
notice of the commission, as soon as possible,
and the vacant post as a result of single
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transfer will be considered included in
the vacancies notified to the Director and shall
be filled by the same selection process. Sub-
rule 5, therefore, is intended to deal with the
special exigency i.e. creation of vacancy on
account of transfer. In what manner transfer is
to be effected is otherwise not specified in rule
28.

33. Sub-rule 5 of rule 28, in our
considered view, has to be read in conjunction
with regulation 55 to 58 of the regulations
framed under Chapter III of the Act of 1921.
Regulation 58, as amended, clearly provides
that transfer would be impermissible against a
notified vacancy. This is otherwise the
position on account of the Full Bench
judgment of this Court in Prashant Kumar
Katiyar (supra). Regulation 55 to 58 would,
therefore, govern the exigency with which we
are presently concemed ie. transfer of a
teacher. Rule 28(5) of the rules of 2023 read
with regulation 58 also makes it explicit that
transfer would not be permissible against
notified vacancies. This interpretation would
be consistent with the statutory scheme,
inasmuch as any encumbrance in the process
of recruitment ought not to be made once the
vacancy is notified. We are, therefore, of the
view that rule 28(5) in itself is not the enabling
provision for the Director to pass an order of
transfer independent of the provisions
contained under regulation 58, of the
regulations framed under Chapter IIL.

34. The only issue remaining is with
regard to the import of Section 31(2) of the
Act of 2023. Section 31(2) provides that
anything done or any action taken under the
Act of 1982 would be treated to have been
done under the Act of 2023. The only
exigency in which such action would not be
saved would be where the Act of 2023
provides for a course inconsistent with what is
contemplated under the Act of 1982. The

determination of vacancies and its intimation
to the commission virtually commences the
process of recruitment in these institutions.
Sending of the requisition to the board would,
therefore, continue to be saved under the Act
of 2023 and the only change would be that
now the appointment will have to be made by
the commission in place of the board. If any
contrary interpretation is adopted it would
result in unwanted consequences and impede
the object of making substantive appointment.
We may also note that the direct recruitment in
such institutions was previously regulated by
the Act of 1982 and is now to be made under
the Act of 2023. The appointment whether is
made by board or is made by commission is
not material for the present purposes.
However, the vacancy once is notified by
management the filing up of post has either to
be under the Act of 1982 or has to be under the
Act of 2023. Such vacancies cannot be
allowed to be filled by way of transfer.

35. For the reasons and discussions
held above, these special appeals succeed and
are allowed. Judgment and order passed by
leamed Single Judge dated 13.8.2024 is set
aside. Writ petitions filed by the appellant also
succeeds and are allowed. The orders passed
by the Director dated 30.12.2022, dated
16.5.2023 and dated 28.6.2024 are set aside.
No order is passed as to costs.
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